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DETAILED ACTION 

• Tavallaei, U.S. Patent Number 5,834,856 and Bell, et al, U.S. Patent Number 5,917,997 
reject claims 1-3,11, 25-27, 29, 30, 44-46, 48, and 50. 

• Claims 4, 5, 7, 10, 12, 18-20, 23, 31-37, 41, 42 are rejected by Tavallaei and Bell in 
further view of Vert, U.S. Patent Number 6,360,331 

• The follow claims are objected to: 8, 9, 14-17, 21, 22, 24, 38-40, 43, 47, 49, and 51 

• Claim 6 and 13 are rejected by USC 1 12 1 st paragraph 



Claim Rejections - 35 USC §103 

1 . The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

2. Claims 1-3, 11, 25-27, 29, 30, 44-46, 48, and 50 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Tavallaei, et al, U.S. Patent Number 5,834,856 and further in 
view of Bell, et al, U.S. Patent Number 5,917,997. Regarding claim 1 : 

a. Regarding the limitation of hosting an electronic commerce site, Tavallaei discloses 
computer environments for "banking transactions, document production, 
manufacturing... and information systems" which are equivalent to an electronic 



commerce system. (Lines 23-32 of Column 4). 
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b. Regarding the limitation as to method a detecting a change in operation of a computer 
system, Tavallaei discloses a system that is can detect a failure in a computer system 
and fail over to a redundant system (Lines 35-41 of Column 4). 

c. Regarding the limitation of automatically configuring a second host computer to host 
at least a portion of a site, Tavallaei teaches of test a second host to make sure it can 
be used in case of a failure of a primary host. (Lines 65-67 of Column 4 and Lines 1-3 
of Column 5). However, Tavallaei does not teach of a system that can configure a 
second host upon the failure of a primary. Bell teaches of a system that will 
configure a secondary server upon the failure of a primary host. (Lines 60-67 of 
Column 1). It would have been obvious to one of ordinary skill in the art at the time 
of the invention to combine the system of Bell with the system of Tavallaei because; 
Tavallaei does not disclose means to have data protection in a business data system. 
However Tavallaei describes that "the results (of a computer system failure) can be 
temporarily catastrophic for the business. " (Lines 30-32 of Column 4). Bell also 
discloses similar concerns. (Lines 25-29 of Column 1). By incorporating the data 
reliability and reconfiguration means of Bell and the hosting and detecting means of 
Tavallaei, a more reliable business host system can be achieved. 

3. Regarding claim 2, detecting at least one failure or malfunction of the electronic 

commerce site, Tavallaei discloses a system which can detect an operational failure and 
fall over to a back up sever. (Lines 50-62 of Column 3). 
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4. Regarding claim 3, Tavallaei discloses an act of automatically shutting down the first 
host computer in response to the act of detecting a failure or malfunction. (Lines 1-4 of 
Column 5). 

5. Regarding claim 11, Tavallaei discloses an act of detecting a decrease in performance of 
the electronic commerce site. (Lines 50-61 of Column 3). 

6. Regarding claim 25, and dealing with the limitation of hosting an electronic commerce 
site, Tavallaei discloses computer environments for "banking transactions, document 
production, manufacturing.. . and information systems" which are equivalent to an 
electronic commerce system. (Lines 23-32 of Column 4). Concerning the limitation as to 
method a detecting a change in operation of a computer system, Tavallaei discloses a 
system that is can detect a failure in a computer system and fail over to a redundant 
system. (Lines 35-41 of Column 4). Concerning the limitation of automatically 
configuring a second host computer to host at least some portion of the information that 
was held by the primary sever, Tavallaei discloses a system which shall be given time to 
become operational if a primary sever fails, which includes a period of time for the 
backup to become operational. (Lines 35-50 and 65-68 of Column 4 and Lines 1-3 of 
Column 5). Tavallaei discloses that any number of computer systems can be used to 
redundant devices or subsystems. (Lines 50-52 of Column 3). 

7. Regarding claim 26, and dealing with the limitation of hosting an electronic commerce 
site, Tavallaei discloses computer environments for "banking transactions, document 
production, manufacturing... and information systems" which are equivalent to an 
electronic commerce system. (Lines 23-32 of Column 4). Concerning the limitation as to 
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method a detecting a change in operation of a computer system, Tavallaei discloses a 
system that is can detect a failure in a computer system and fail over to a redundant 
system (Lines 35-41 of Column 4). Concerning the limitation of automatically 
configuring a second host computer to host at least some portion of the information that 
was held by the primary sever, Tavallaei discloses a system which shall be given time to 
become operational if a primary sever fails, which includes a period of time for the 
backup to become operational. (Lines 35-50 and 65-68 of Column 4 and Lines 1-3 of 
Column 5). Tavallaei discloses that any number of computer systems can be used to 
redundant devices or subsystems. (Lines 50-52 of Column 3). 
8 . Regarding claim 27 : 

a. Regarding the limitation of hosting an electronic commerce site, Tavallaei discloses 
computer environments for "banking transactions, document production, 
manufacturing.. . and information systems" which are equivalent to an electronic 
commerce system. (Lines 23-32 of Column 4). 

b. Regarding the limitation as to method a detecting a change in operation of a computer 
system, Tavallaei discloses a system that is can detect a failure in a computer system 
and fail over to a redundant system. (Lines 35-41 of Column 4). 

c. Regarding the limitation of automatically configuring a second host computer to host 
at least a portion of a site, Tavallaei teaches of test a second host to make sure it can 
be used in case of a failure of a primary host. (Lines 65-67 of Column 4 and Lines 1-3 
of Column 5). However, Tavallaei does not teach of a system that can configure a 
second host upon the failure of a primary. Bell teaches of a system that will 
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10. 



11. 



configure a secondary server upon the failure of a primary host. (Lines 60-67 of 
Column 1). It would have been obvious to one of ordinary skill in the art at the time 
of the invention to combine the system of Bell with the system of Tavallaei because; 
Tavallaei does not disclose means to have data protection in a business data system. 
However Tavallaei describes that "the results (of a computer system failure) can be 
temporarily catastrophic for the business. " (Lines 30-32 of Column 4). Bell also 
discloses similar concerns. (Lines 25-29 of Column 1). By incorporating the data 
reliability and reconfiguration means of Bell and the hosting and detecting means of 
Tavallaei, a more reliable business host system can be achieved. 
Regarding claim 29, Tavallaei discloses a relay that is couple to a power source that can 
switch between the providing the first host computers with power and not providing 
power (Lines 34-50 of Column 6). 

Regarding claim 30, Tavallaei discloses a relay that is couple to a power source that can 
switch between the not providing the second host computers with power and providing 
power. (Lines 34-50 of Column 6). 

Regarding claim 44, computer system that includes means of detecting a failure, 
malfunction or change in performance, Tavallaei discloses a system that detects failure in 
a computer system. (Lines 50-61 of Column 3) 
Regarding claim 45: 

a. Regarding the limitation of hosting an electronic commerce site, Tavallaei discloses 
computer environments for "banking transactions, document production, 
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manufacturing... and information systems" which are equivalent to an electronic 
commerce system. (Lines 23-32 of Column 4). 

b. Regarding the limitation as to method a detecting a change in operation of a computer 
system, Tavallaei discloses a system that is can detect a failure in a computer system 
and fail over to a redundant system. (Lines 35-41 of Column 4). 

c. Regarding the limitation of automatically configuring a second host computer to host 
at least a portion of a site, Tavallaei teaches of test a second host to make sure it can 
be used in case of a failure of a primary host. (Lines 65-67 of Column 4 and Lines 1-3 
of Column 5). However, Tavallaei does not teach of a system that can configure a 
second host upon the failure of a primary. Bell teaches of a system that will 
configure a secondary server upon the failure of a primary host. (Lines 60-67 of 
Column 1). It would have been obvious to one of ordinary skill in the art at the time 
of the invention to combine the system of Bell with the system of Tavallaei because- 
Tavallaei does not disclose means to have data protection in a business data system. 
However Tavallaei describes that "the results (of a computer system failure) can be 
temporarily catastrophic for the business. " (Lines 30-32 of Column 4). Bell also 
discloses similar concerns. (Lines 25-29 of Column 1). By incorporating the data 
reliability and reconfiguration means of Bell and the hosting and detecting means of 
Tavallaei, a more reliable business host system can be achieved. 

13. Regarding claim 46, Tavallaei discloses means for detecting at least one failure, 

malfunction, or change in performance of an electronic commerce site. (Lines 35-41 of 



Column 4). 
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14. Regarding claim 48, Tavallaei discloses a second storage device coupled to a second 
computer and controller, wherein the controller has means for replicating a portion of a 
site to the second computer. (Lines 55-67 of Column 4 and Lines 1-4 of Column 5). 

1 5. Regarding claim 50, Tavallaei discloses a networked storage system, wherein the first 
storage device is located in the first computer and the second storage device is located in 
the second computer. (Lines 5-10 of Column 3). 

16. Claims 4, 5, 7, and 10 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Tavallaei and Bell, as applied to claiml-3 above, and further in view of Vert, et al, U.S. 
Patent Number 6,360,331. Regarding claim 4, Tavallaei discloses a method of which an 
electronic commerce host has the ability to detect an error, failure, or malfunction on the 
first host site and upon detecting this problem to configure a second host site and shut 
down the first host site. Tavallaei does not teach the method of the first host stores data 
wherein the act of configuring the second host comprises acts of replication the data of 
the first host from the storage device to the second host computer. Vert discloses a 
method of the first host stores data wherein the act of configuring the second host 
comprises acts of replication the data of the first host from the storage device to the 
second host computer. (Lines 1 5-25 and 28-39 of Column 2). It would have been 
obvious to one of ordinary skill in the art at the time of the invention to modify the art as 
described by Tavallaei to include the method disclosed by Vert. It would have been 
within the teaching of Tavallaei to include the method as described by Vert for having a 
host computer store data and have an automatic configuration to replicate data from the 
first host computer to the second. Adding this feature to Tavallaei would increase the 
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reliability of the host system in dealing with detecting failure in the host computer. (Lines 
21-25 of Column 2 of Vert). 

17. Regarding claim 5, Tavallaei does not disclose a second computer using the replicate to 
bring the computer online. Vert does disclose a second computer using replicate to bring 
the computer online. (Lines 39-41 of Column 2). 

18. Regarding claim 7, Tavallaei does not disclose an act of replicating data from a first 
storage device in the first system to a second storage device in the second system. Vert 
doest disclose a first storage device in a first system replicating data to a second storage 
device in a second system. (Lines 29-39 of Column 2). 

19. Regarding claim 10, Tavallaei does not disclose an act of transforming at least a portion 
of the replicated data of the first host computer for the second host computer when the 
second host computer is not identical to the first. (Lines 65-68 of Column 1, and Lines 1- 
13 of Column 2). 

20. Claims 12, 18-20, and 23 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Tavallaei and Bell, as applied to claiml and 1 1 above, and further in view of Vert, et al, 
U.S. Patent Number 6,360,331. Regarding claim 12, Tavallaei discloses a method of 
which an electronic commerce host has the ability to detect an error, failure, or 
malfunction on the first host site and upon detecting this problem to configure a second 
host site and shut down the first host site. Tavallaei does not teach the method of the first 
host stores data wherein the act of configuring the second host comprises acts of 
replication the data of the first host from the storage device to the second host computer. 
Vert discloses a method of the first host stores data wherein the act of configuring the 
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second host comprises acts of replication the data of the first host from the storage device 
to the second host computer. (Lines 15-25 and 28-39 of Column 2). It would have been 
obvious to one of ordinary skill in the art at the time of the invention to modify the art as 
described by Tavallaei to include the method disclosed by Vert. It would have been 
within the teaching of Tavallaei to include the method as described by Vert for having a 
host computer store data and have an automatic configuration to replicate data from the 
first host computer to the second. Adding this feature to Tavallaei would increase the 
reliability of the host system in dealing with detecting failure in the host computer. (Lines 
21-25 of Column 2 of Vert). 

2 1 . Regarding claim 1 8, Tavallaei does not disclose a second computer using the replicate to 
bring the computer online. Vert does disclose a second computer using replicate to bring 
the computer online. (Lines 39-41 of Column 2). 

22. Regarding claim 19, Bell discloses a system with means to modify an IP address so that 
traffic directed toward the primary host server will be transferred to the secondary. 
(Lines 47-62 of Column 2). 

23. Regarding claim 20, Tavallaei does not disclose an act of replicating data from a first 
storage device in the first system to a second storage device in the second system. Vert 
doest disclose a first storage device in a first system replicating data to a second storage 
device in a second system. (Lines 29-39 of Column 2). 

24. Regarding claim 23, Tavallaei does not disclose an act of transforming at least a portion 
of the replicated data of the first host computer for the second host computer when the 
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second host computer is not identical to the first. (Lines 65-68 of Column 1, and Lines 1- 
13 of Column 2). 

25. Claims 28, 31-37, 41, and 42 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Tavallaei and Bell, as applied to claim 27 above, and further in view of Vert. 
Regarding claim 28, Tavallaei teaches a computer system with a first computer host 
severing an electronic commerce site, a second computer, and a controller for handling 
failure and malfunctions in the first computer. Tavallaei does not teach that a controller 
automatically configures the second host computer in response to a detection of failure, 
malfunctions, or a change in performance. Vert discloses a controller that can 
automatically configure a second host computer upon receiving a detect signal. (Lines 
65-68 of Column 1 and Lines 1-13 of Column 2). It would have been obvious to one of 
ordinary skill in the art at the time of the invention to incorporate the controller as taught 
by Vert into the computer system as disclosed by Tavallaei. It would have been within 
the teaching of Tavallaei to incorporate the controller as disclosed by Vert because it 
would allow for a redundant system with a variety of components. (Lines 61-62 of 
Column 3). 

26. Regarding claim 3 1 , Tavallaei does not disclose a computer system that mirrors over a 
computer systems storage system to a second computer system Vert discloses the 
mirroring of a storage system of one computer system to another. (Lines 15-25 of 
Column 20). 

27. Regarding claim 32, Tavallaei does not disclose a computer system that a first storage 
system is within a first computer system and a second file system is within a second 
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computer system Vert discloses the separate file system contained within separate 
computer systems. (Lines 29-41 of Column 2). 

28. Regarding claim 33, Bell discloses of a system wherein the second host has a different 
network address than the primary host. (Lines 39-44 of Column 2). 

29. Regarding claim 34, Bell discloses of a system wherein the primary host computer has its 
network address changed upon detection of a failure. (Lines 46-53 of Column 2). 

30. Regarding claim 35, Bell discloses a system wherein the router redirects all traffic from 
the primary host to the secondary host. (Lines 46-53 of Column 3). 

3 1 . Regarding claim 36, Tavallaei does not disclose a computer system that mirrors over a 
computer systems storage system to a second computer system. Vert discloses the 
mirroring of a storage system of one computer system to another. (Lines 15-25 of 
Column 20). 

32. Regarding claim 37, Tavallaei does not disclose a computer system that a first storage 
system is within a first computer system and a second file system is within a second 
computer system. Vert discloses the separate file system contained within separate 
computer systems. (Lines 29-41 of Column 2). 

33. Regarding claim 41, Tavallaei does not teach a computer system that has a transformation 
engine that transforms at least a portion of the replicated data for used by the second host 
computer. Vert discloses a transformation engine (Lines 65-68 of Column 1 and 1-13 of 
Column 2) as a means of configuring information to work between two computer systems 
that have different files systems. 
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34. Regarding claim 42, Tavallaei does not disclose a computer system that a first storage 
system is within a first computer system and a second file system is within a second 
computer system. Vert discloses the separate file system contained within separate 
computer systems. (Lines 29-41 of Column 2). 



Claim Rejections - 35 USC § 112 

35. The following is a quotation of the first paragraph of 35 U.S.C. 1 12: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

36. Claims 6 and 13 are rejected under 35 U.S.C. 1 12, first paragraph, as containing subject 
matter which was not described in the specification in such a way as to enable one skilled 
in the art to which it pertains, or with which it is most nearly connected, to make and/or 
use the invention. The claims both described an act of "replicating" in which no copying 
is performed. The examiner understands the meaning of the term replicate to copy 
something, as an exact copy, to another location. Thereby the examiner cannot conclude 
how a replicating function could be performed without the act of copying. 



37. 



Response to Arguments 
Applicant's arguments filed 8/1 1/2003 have been fully considered but they are not 
persuasive. 
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38. Regarding the arguments for claims 6 and 13 being rejected on 35 U.S.C. 1 12 1 st 
paragraph, the applicant would like to submit a definition for the Microsoft Computer 
Dictionary on the term "replication". 

i. Replication: noun; in a distributed database management system, the 
process of copying the database (or parts of it) to the other parts of the network. . . . 
(See Dictionary page included in action). 

39. The examiner contends that the term replication is well known in the computer field to 
have a definition of copying and or reproducing. Therefore, the rejection of claims 6 and 
13 are maintained. The examiner would like to refer the applicant to Paper Number 7 in 
which argument was previously stated. 

40. In response to applicant's argument that the examiner's conclusion of obviousness is 
based upon improper hindsight reasoning, it must be recognized that any judgment on 
obviousness is in a sense necessarily a reconstruction based upon hindsight reasoning. 
But so long as it takes into account only knowledge which was within the level of 
ordinary skill at the time the claimed invention was made, and does not include 
knowledge gleaned only from the applicant's disclosure, such a reconstruction is proper. 
See In re McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 1971). 

41. In response to applicant's argument that there is no suggestion to combine the references, 
the examiner recognizes that obviousness can only be established by combining or 
modifying the teachings of the prior art to produce the claimed invention where there is 
some teaching, suggestion, or motivation to do so found either in the references 
themselves or in the knowledge generally available to one of ordinary skill in the art. See 
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In refine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 1988) and In re Jones, 958 
F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, the examiner also contends 
that the claims do not state specifically what type of system beyond the term electronic 
commerce system. It is well known in the art that an electronic commerce system must 
be maintained on a computer, which is processing the electronic commerce system data. 
The art of Bell teaches of IP addresses that are well known in the art to be used on 
electronic commerce sites. Tavallaei teaches of severs with host. 

42. In response to applicant's argument that Tavallaei and Bell are nonanalogous art, it has 
been held that a prior art reference must either be in the field of applicant's endeavor or, 
if not, then be reasonably pertinent to the particular problem with which the applicant 
was concerned, in order to be relied upon as a basis for rejection of the claimed invention. 
See In re Oetiker, 977 F.2d 1443, 24 USPQ2d 1443 (Fed. Cir. 1992). In this case, 
Tavallaei teaches a sever system which tests to make sure backup devices are capable of 
taking over if the first host server fails. Bell teaches of a host take over upon failure uses 
IP addresses. Both references deal with hosting computer application and fail-over 
components. Thereby the references sited are not nonanalogous art. 

43. In response to applicant's arguments against the references individually, one cannot show 
nonobviousness by attacking references individually where the rejections are based on 
combinations of references. See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 
1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 1986). The 
examiner would remind the applicant to be mindful of this issue in claims 1, 27, and 45 
as discussed below. 
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44. In regards to the argument of which references are the primary reference and which is the 
secondary: the examiner would like to disclose that Tavallaei is the primary and Bell the 
secondary. 

45. In regards to the arguments concerning claim 1 : 



commerce site in column 4 lines 23-32. The examiner contends that the examples 
given of bank transaction, document production, and information system are all 
forms of electronic commerce. Tavallaei goes on to say that "the list goes on and 
on" . Also in lines 23 and 24, Tavallaei disclose that the business world is 
becoming more dependant on computer systems. Anyone person skill in the 
computers art would easy agree with this conclusion. Anyone skilled in the art 
would also state that electronic commerce is a type of computer system used in 
the business world. Tavallaei system is used to overcome catastrophic downtown 
in business computer systems. The examiner, using the most reasonable broad 
interpretation of a business computer system, contends that a business computer 
system is an electronic commerce system. Bell discloses a computer system that, 
by applicant's own admission on page 15 of paper number 8, deals with host 
computer Internet protocol address (IP addresses). It is well, well known in the 
art that any "site" (which the examiner takes to mean internet website), can or 
must have an associated IP address with the site address, 
iii. The applicant argues that neither Bell or Tavallaei, disclose "automatic 
configuring a second host computer to host at least a portion of the electronic 



n. 



The applicant argues that Tavallaei does not disclose an electronic 
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commerce site on the second host computer in response to the act of detecting " 
The examiner would like to refer the applicant to the reject at the beginning the 
action. "Tavallaei discloses a system that is can detect a failure in a computer 
system and fail over to a redundant system (Lines 35-41 of Column 4) " And 
"Bell teaches of a system that will configure a secondary server upon the failure 
of a primary host. (Lines 60-67 of Column 1)." The examiner contends that 
Tavallaei discloses the act of detecting the failure of a host computer and Bell 
discloses a system wherein part of a second computer system is configured (IP 
address) in response to the failure of a first system. Regarding the argument of 
the system not would not perform automatic fail over; Tavallaei discloses that the 
redundant device can become operational at intervals for amounts of time in order 
to determine the status of the first device. (Lines 55-60 of Column 1). The 
examiner contends this constitutes an automatic function. Regarding the 
argument of the same computer being used, Bell clearly shows in figure 1 that 
two different servers are used. 



46. Regarding claim 27 arguments, please see the comments for claim 1 above. 

47. Regarding claim 45 arguments, please see claim 1 comments above and the follow 
below: 



iv. The applicant argues that Tavallaei and Bell do not teach where the 
actions are performed by a controller. The examiner contends, as the applicant 
discloses on page 20 of paper 8, that Tavallaei is controlled by a computer. 
However, Tavallaei disclose (Lines 56-64 of Column 4) a micro controller circuit. 
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Conclusion 

48. The examiner would like to offer any assistance possible to the applicant to overcome 
the rejection above. If the applicant's representatives wish to discuss any of the above 
listed information, please feel free to contact the examiner at the information listed 
below. 

49. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE MONTHS from 
the mailing date of this action. In the event a first reply is filed within TWO MONTHS 
of the mailing date of this final action and the advisory action is not mailed until after the 
end of the THREE-MONTH shortened statutory period, then the shortened statutory 
period will expire on the date the advisory action is mailed, and any extension fee 
pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of the advisory 
action. In no event, however, will the statutory period for reply expire later than SIX 
MONTHS from the mailing date of this final action. 

50. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Tim Bonura. The examiner can normally be reached on 
Mon-Fri: 7:30-5:00, every other Friday off The examiner can be reached at: 703-305- 
7762. 



# 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, Rob 
Beausoliel can be reached on 703-305-9713. The fax phone numbers for the 
organization where this application or proceeding is assigned are: 

703-872-9306 for all patent related correspondence by FAX 

Any inquiry of a general nature or relating to the status of this application or proceeding should 
be directed to the receptionist whose telephone number is: 703-305-3900. 

Responses should be mailed to: 

Commissioner of Patents and Trademarks 
Washington, DC 20231 




Tim Bonura 
Examiner 
Art Unit 2184 



PRIMARY EXAMINER 



tmb 

October 22, 2003 



